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1.

Introduction

1.1

This Statement of Case has been prepared by GVA HOW Planning Limited (GVA) on behalf of Cheshire West
and Chester Council (‘the Council’) in relation to a planning application to mobilise well test equipment,
including a workover rig and associated equipment, to the existing well site to perform a walkover drill stem
test and extended well test of the hydrocarbons encountered during the drilling of the EP1 well, followed by
well suspension at land at end of Portside North, Ellesmere Port, Cheshire.

1.2

This Statement sets out the case for the Council. It follows the advice contained in ‘Procedural Guidance –
Planning Appeals – England (Annexe J) dated September 2018. For completeness, the guidance for Local
Planning Authorities preparing a Full Statement of Case states in paragraph J.3.1 that:
“The Local Planning Authority’s Full Statement of Case should be a succinct Statement supporting the reasons
for opposing the development. It should be concise and highlight where there are differences between the
evidence supplied by the Appellant in their Full Statement of Case and the argument being put forward by
the Local Planning Authority.”

1.3

Paragraph J.3.2 then goes on to advise as to the types of information which should be submitted with the
Local Planning Authority’s Full Statement of Case including:
•

To respond to the Appellant’s Full Statement of Case;

•

Should take due account of any representations received from interested people at application
stage;

•

Must set out both the planning and legal arguments which the Local Planning Authority is putting
forward as to why they consider planning permission should be refused (or why any conditions of a
permission should be retained);

1.4

•

Should focus on the areas of differences;

•

Should not raise new issues;

•

Should not, normally, introduce additional policies (our emphasis added).

In light of the above and the contents of the Statement of Common Ground (SoCG) this Statement does not
provide details of the Appeal site in terms of its history, site location and description, the proposed
development, various stages of the process and procedural background. Rather, the remainder of this
Statement is structured as follows:
•

Section 2 provides a Policy overview of matters considered by the Council to be particularly pertinent
in the evaluation of the Appeal;

•

Section 3 provides comments on the Appellants Statement of Case;

•

Section 4 examines the reason for refusal plus other material considerations;

•

Section 5 outlines conclusions; and
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•
1.5

Section 6 provides a list of conditions (which will be reproduced in the SoCG).

Whilst the Council has followed best practice guidance in the production of this Statement, it is intended that
detailed Proofs of Evidence on a range of technical matters raised in the background information to the
Appeal and in this Statement will be presented at the Inquiry.
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2.

Development Plan Policy Overview

2.1

As stated earlier, the SoCG contains a summary of relevant Development Plan policy. In addition, the following
section of this Statement considers comments made in the Appellants Statement of Case including Appendix
2 of that document which is a detailed planning policy appraisal.

2.2

In line with Section 38(6) of the Planning and Compulsory Purchase Act 2004 the adopted Development Plan
currently comprises;

2.3

•

Cheshire West and Chester Local Plan (Part One) Strategic policies (adopted 29 January 2015);

•

Saved policies of the Ellesmere Port and Neston Borough Local Plan (adopted 15 January 2002); and

•

Saved policies of the Cheshire Replacement Minerals Local Plan (adopted 1999).

In addition, there are the policies of the Cheshire West and Chester Local Plan (Part Two) Land Allocations and
Detailed Policies Submission Version (March 2018) which is discussed in further detail below.

2.4

Other relevant documents are listed in the SoCG including the supplementary planning document: Oil and
Gas Exploration, Production and Distribution (May 2017).

2.5

The policies of each of the Plans considered most relevant to the determination of this Appeal are summarised
below.

Cheshire West and Chester Local Plan (Part One) Strategic Policies

2.6

•

Policy STRAT 1 – Sustainable Development;

•

Policy STRAT 4 – Ellesmere Port;

•

Policy ENV7 – Alternative Energy Supplies; and

•

Policy ENV9 – Mineral Supply and Safeguarding.

The Local Plan sets out 16 Strategic objectives (page 15) including:
•

SO11 – Ensure new development does not create an unacceptable impact, either individually or
cumulatively, on the amenity and health of residents.

•

SO14 – mitigate and adapt to the effects of climate change by addressing flood risk and water
management and support the development of new buildings and infrastructure that are resilient,
resistant and adapted to the effects of climate change.

•

SO15 – take action on climate change by promoting energy efficiency and energy generation from
low carbon and renewable resources.

2.7

Policy STRAT 1 – Sustainable Development is the Council’s overarching policy on sustainable development. It
reflects the guidance set out in the 2012 Framework including a reference to the golden thread running
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through both plan-making and decision-taking. Clearly, since the Plan was adopted and the planning
application considered, the Framework has been updated (July 2018), although many of the key themes
relevant to this appeal are carried thorough to the latest version.
2.8

Paragraph 5.19 of the Local Plan provides further explanation to Policy STRAT 1. It states that the policy provides
a Framework of locally specific sustainability principles which provide the base upon which other policies within
this Plan and the Local Plan (Part Two) Land Allocations and Detailed Policies Plan will shape development in
the Borough over the plan period.

Saved Policies of the Ellesmere Port and Neston Borough Local Plan
2.9

2.10

Policies in the above document considered relevant to the Appeal are as follows:
•

Policy EMP 1 – Employment; and

•

Policy ENV 11 – M55/Shropshire Union Canal Corridor

The Local Plan sets out is guiding principle as:
“To nurture development and land use which will improve the quality of life in Ellesmere Port and Neston
Borough without causing long term social, economic or environmental harm to existing or future generations.”

2.11

Policy EMP 1 allocates a number of sites for development for employment services. The Appeal site is allocated
for industrial uses to cater for the continued economic growth of the Borough under Policy EMP 1 (1) Portside,
Ellesmere Port. The proposed use does not fall within the employment Use Class.

2.12

Policy ENV 11 requires development proposals within the M55/Shropshire Union Canal Corridor to make a
positive contribution to the visual appearance of the Corridor and to secure a positive net environmental
improvement.

Saved Policies of the Cheshire Replacement Minerals Local Plan
2.13

2.14

Policies of relevance for consideration of the appeal are as follows:
•

Policy 9 – Planning Applications;

•

Policy 12 – Conditions;

•

Policy 15 – Landscape;

•

Policy 16 – Plant and Buildings;

•

Policy 17 – Visual Amenity; and

•

Policy 37 – Hours of Operation.

The overarching strategy of this Plan is sustainable development where sustainable is considered as
development that means the needs of the present without compromising the ability of future generations to
meet their own needs.
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Emerging Policies of the Cheshire West and Chester Local Plan (Part Two) Land Allocations and
Detailed Policies
2.15

The Appellants Statement of Case notes in paragraph 8.6 that the Local Plan (Part Two) is at an advanced
stage towards adoption. This is clearly the case as the Examination in to the Local Plan (Part Two) took place
between 18-27 September 2018.

2.16

The Local Plan (Part Two) has been through several rounds of consultation and is underpinned by a significant
evidence base. At the time that the planning application the subject of this appeal was considered on 25
January 2018, the Local Plan (Part Two) Publication Draft Consultation was underway which ran from 11
December 2017 until 29 January 2018. Since then the Plan has been submitted for Examination on 12 March
2018 and the Examination has taken place. All that remains is for the Examiner to report and for the Plan to be
adopted given that during the Examination no significant modifications were requested indicating that the
plan is unsound.

2.17

The Local Plan (Part Two) is therefore highly relevant to the determination of the Appeal and may be adopted
by the time that the Appeal takes place. It is therefore relevant to consider policies contained in the Local
Plan (Part Two) given its advanced stage since Planning Committee.

2.18

The Appellant acknowledges in paragraph 8.3 of their Statement of Case that a number of the policies of the
emerging Plan are considered relevant to this Appeal and are appraised within the Planning Policy Appraisal
at Appendix 2 to their Statement of Case.

2.19

The Planning Inspectorate guidance quoted earlier notes that the Local Planning Authority’s Full Statement of
Case should not, normally, introduce additional policies. However, since the Planning Committee the Local
Plan (Part Two) has advanced significantly therefore key policies should be considered as part of the
determination of the Appeal similar to the more recently issued Framework.

The Framework
2.20

The July 2018 Framework was issued after the Appeal scheme was considered by Planning Committee. It
makes a number of changes to the 2012 version although maintains the presumption in favour of sustainable
development.

2.21

The Framework notes in paragraph 8 that achieving sustainable development means that the planning system
has 3 overarching objectives, which are interdependent and need to be pursued in mutually supportive ways
(so that opportunities can be taken to secure net gains across each of the different objectives). Consideration
is then given to economic, social and environmental objectives including mitigating and adapting to climate
change and moving to a low carbon economy.

2.22

Paragraph 9 states:
“These objectives should be delivered through the preparation and implementation of the plans and the
application of the policies in this Framework; they are not criteria against which every decision can or should
be judged on. Planning policies and decision should play an active role in guiding development towards
sustainable solutions, but in doing so should take local circumstances into account, to reflect the character,
needs and opportunities to each area.”
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2.23

Paragraph 11 sets out the presumption in favour of sustainable development and it is to be noted for decisionmaking that footnote 6 refers to sensitive areas where the presumption does not apply including special
protection areas and possible special areas of conservation, listed or proposed ramsar sites and sites identified
or acquire as compensatory measures by adverse effects on habitat sites, potential special protection areas,
possible special areas of conservation and listed or proposed ramsar sites. Paragraph 177 goes on to note that
the presumption in favour of sustainable development does not apply where development requiring
appropriate assessment because of its potential impact on a habitats site is being planned or determined.
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3.

Comments on Appellants Statement of Case

3.1

This section identifies paragraphs in the Appellants Statement of Case where the Council has a difference of
opinion or interpretation to the Appellant. Just because a paragraph is not considered or referenced does
not mean that the Council considers it to be agreed.

3.2

Paragraph 5.5 – states that in light of the relatively contentious nature of many planning applications
associated with unconventional hydrocarbons, there were relatively few substantive objections made to this
application. Notably, of the 1,121 objections submitted, 1,004 of these were of a proforma style (i.e. repetition
of the same points with no further articulation).

3.3

The Council does not accept that there were relatively few substantive objections made to the planning
application. Objections and representations were significant and reflect the concerns of the community in
relation to the wider impacts of the proposed development.

3.4

Paragraph 7.17 – states in the final sentence that the development would not prejudice the ability for industrial
development to come forward on the appeal site following demobilisation that could provide net
environmental improvements in the longer term.

3.5

The development will prejudice the ability for industrial development to come forward as there is the clear
prospect that the land will be sterilised not only in relation to the appeal site but also the surrounding area. The
site is identified for employment generating uses in a commercially attractive area. The appeal scheme is not
a use anticipated on the allocated employment site and is therefore in conflict with this and emerging policy
for employment use. Consequently, the Council does not accept that it would not have an adverse effect on
the ability for industrial development to come forward in the future.

3.6

Paragraph 8.3 - states that a number of the policies have been emerging and are considered relevant to this
Appeal and are appraised within the Planning Policy Appraisal at Appendix 2 to this Statement of Case.

3.7

The Council agrees with this statement. Whilst the reason for refusal does not cite Local Plan (Part Two) policies
it is a relevant consideration given the timing of the emerging Plan.

3.8

Paragraph 8.5 – this paragraph states that the Officers Report to Planning Committee did not identify any
conflict with policies of the Local Plan (Part Two). Furthermore, the Council did not cite any conflict with the
Local Plan (Part Two) as a material consideration in its reason for refusal. Accordingly, it can be concluded
that the Council accepts that the proposed development accords with the Local Plan (Part Two) irrespective
of the weight to be given to it.

3.9

The Council does not accept this statement. The Committee Report does not refer to the Local Plan (Part Two)
under Section 4 entitled Relevant Planning Policies. Indeed, at the time of the Committee in January 2018 the
Local Plan (Part Two) had not been submitted for Examination (which took place in March 2018). Officers did
not consider the policies of the Plan at the time. It is not correct to interpret this as meaning that that Officers
did not see any conflict with the policies of the Local Plan (Part Two) rather it was more a matter that the Local
Plan (Part Two) was not considered in the report. It cannot be concluded that the Council accepts that the
proposed development accords with the Local Plan (Part Two).
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3.10

The Council has a number of concerns relating to several of the policies contained in the Local Plan (Part Two)
which are set out in the following section of this Statement. It is entirely legitimate for the Local Plan (Part Two)
to now be considered given the sequence of events since Planning Committee and the fact that the
Examination has closed. The Planning Inspectorate guidance says that additional policies should not normally
be introduced however given the particular circumstances of this case, it is considered entirely appropriate
to put forward evidence in relation to policies contained in the Local Plan (Part Two).

3.11

Paragraph 10.13 – states that the Council refused planning permission contrary to Officer recommendation
and despite receiving no objections from any statutory or non-statutory technical consultees.

3.12

Whilst this is factually correct, Members of the Planning Committee as decision makers have the discretion to
reach their own view and not necessarily follow the recommendation of Officers. In addition, just because
there were no objections from statutory or non-statutory technical consultees, this does not mean that the
legitimate concerns of other key stakeholders (listed in detail in the Committee Report) cannot be taken into
account by Members of the Planning Committee.

3.13

Appendix 2 of the Appellants Statement of Case sets out a Planning Policy Appraisal. The following are
comments on a number of paragraphs from this section.

3.14

Paragraph 1.1.4 – this paragraph notes that the Oil and Gas Exploration, Production and Distribution
Supplementary Planning Document (SPD) was adopted on 5 May 2017. It notes that it is capable of being a
material consideration in the determination of the Appeal.

3.15

Paragraph 2.3 of the SPD notes that there are a number of key Local Plan (Part One) policies that are likely to
have relevance to applications for oil and gas development. Policy ENV7 Alternative Energy Supplies is quoted
as well as STRAT 1 Sustainable Development which lists four bullet point criteria from the policy considered to
be relevant including the first which states “mitigate and adapt to the effects of climate change, ensuring
development makes the best use of opportunities for renewable energy use and generation”.

3.16

Paragraph 2.2.26 – refers to Policy EMP 1 (Sites for Employment Development) of the Ellesmere Port and Neston
Borough Local Plan.

3.17

As stated earlier it is considered that the proposals are contrary to the aims and objectives of this policy.

3.18

Paragraph 2.2.28 – this paragraph referring to Policy EMP 1 states that the thrust of the policy is that Ellesmere
Port has the potential to deliver sustainable development, including industrial and employment development.
The Appeal proposal, which is industrial in nature and will provide employment directly and indirectly, are
considered to accord with the broad objectives of STRAT 4.

3.19

The Council does not share this view and sees a clear conflict with this policy.

3.20

Paragraph 2.2.31 – notes that the explanatory text to Policy ENV 7 recognises that fuel derived from
hydrocarbons is not renewable or low carbon, but nonetheless represents an important alternative to
traditional fuel supply.
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3.21

Whilst the Council notes the points made in the remainder of the paragraph it highlights that the processes
proposed as part of the Appeal proposals will have some form of environmental impact and will not contribute
towards a low carbon or renewable economy.

3.22

Paragraph 2.3.1 – Policy EMP 1 deals with employment development and the Appeal site is allocated under
Portside, Ellesmere Port. The Appellant considers this policy is satisfied.

3.23

This policy does not allow flexibility for the appeal proposals rather it provides scope for a range of employment
development that could come forward on the site within the B Use Class.

3.24

It is considered that the Appeal proposal is in conflict with this policy as it is not a use which conforms with the
aspirations of developing land for employment and it is likely to sterilise other areas which will prejudice the
long-term supply of valuable employment land which will potentially stifle Ellesmere Port from realising its
economic development ambitions.

3.25

Paragraphs 3.2.11 and 3.2.12 – relate to Policies M 3 Proposals for Mineral Working and M 4 Proposals for
Exploration, Appraisal or Production of Hydrocarbons. The assessment in the Appellants Statement of Case
considers that these policies are satisfied. It is not considered that all of the criteria have been met which is
examined in the following section of this Statement.

3.26

Paragraph 3.2.21 – explores Policy DM 30 in relation to Noise. Whilst there is some dispute between the
Appellants and the Council which has been discussed at the Local Plan (Part Two) Examination this is still a
policy which is relevant given that it could affect the health and wellbeing of local residents. Again, this is
discussed in the following section.
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4.

Reason for Refusal

4.1

This section of the Statement considers the reason for refusal which states:
“In the opinion of the Local Planning Authority the proposed development to appraise for Shale Gas in this
location would be contrary to the provision of Policy STRAT 1 of the Cheshire West and Chester Local Plan (Part
One) which states that, inter-alia, “Proposals that are in accordance with relevant policies in the Plan and
support the following sustainable development principles will be approved without delay, unless material
considerations indicate otherwise”. In this instance the proposal does not, “mitigate and adapt to the effects
of climate change, ensuring the development makes the best use of opportunities for renewable energy use”.

4.2

Section 10 (page 25) of the Appellants Statement of Case states that it is not clear from the Council’s Decision
Notice, the Officers Report and Addendum or the Planning Committee Meeting Minutes as to why the Council
contends that the proposed development fails to mitigate and adapt to the effects of climate change, or to
make the best use of opportunities for renewable energy use and generation.

4.3

The Appellants Statement then goes on to set out several scenarios as to what the interpretation of the
Council’s reason for refusal might be.

Context to Reason for Refusal
4.4

The Planning Committee Report sets out declarations of interest and confirmation of impartiality. The
Councillors on the Planning Committee in exercising their judgement on the planning application were clearly
mindful that they are content to confirm their impartiality in discharging their role as Members of the Planning
Committee in the following terms:
“I declare and affirm that prior to this meeting I have not been party to a decision or been given any instruction
by any person, body or political group as to how to determine the matters that are now to be determined at
this meeting.
I also declare that I have no interests in the outcome of these decisions that prevent me from considering
them solely in the public interest and in accordance with planning policy and the law. I have not yet made
up my mind on these applications and intend to listen to the representations and to consider carefully the
planning merits of the matters and the reports and any further advice or information that Committee Members
are going to be given before making my individual decision upon how I intend to vote on the issues.”

4.5

The minutes of the Planning Committee Meeting noted that Members confirmed their impartiality in the terms
set out in the agenda.

4.6

The Council clearly has an overarching Policy STRAT 1 – Sustainable Development which underpins the Local
Plan. This is in accordance with National Policy Guidance. As paragraphs 7-9 of the Framework note achieving
sustainable development means the planning system has three overarching objectives which are
interdependent and need to be pursued in mutually supportive ways.

4.7

Policy STRAT 1 is clearly a relevant factor in the evaluation of planning applications for oil and gas exploration,
production and distribution. The SPD is intended to supplement the policies in the Local Plan (Part One) and
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provide advice for applicants and decision makers. Paragraph 2.3 of the SPD outlines relevant development
plan policy which includes Policy STRAT 1.
4.8

Policy STRAT 1 is set out as a relevant policy in the Committee Report. There is a separate section in the
Committee Report dealing specifically with climate change at paragraphs 6.63 through to 6.70. Indeed
paragraph 6.67 specifically refers to the first part of Policy STRAT 1 which features in the reason for refusal.

4.9

The Committee Report also sets out in a comprehensive manner a thorough summary of the many
representations submitted by individuals and key stakeholders to the planning application. The Committee
Report summarises these on pages 8 to 13 and is a fair and comprehensive overview of the pros and cons of
developments such as the Appeal proposal in a local and national context.

4.10

Based on the information available at the time, the Planning Committee decided not to follow the
recommendation of the Officers. In taking a different view, the Committee reached the decision that based
on the evidence and the circumstances of the particular case that the Appeal scheme does not “support the
following sustainable development principles – mitigate and adapt to the effects of climate change, ensuring
development makes the best use for renewable energy use and generation” (our emphasis).

4.11

Whilst the Appellant considers the reasoning in reaching the decision to be unclear, the Planning Committee
and Council are extremely well informed on matters relating to unconventional gas and oil extraction.
Appendix 1 contains the final report of a Council Working Group into ‘Unconventional Gas and Oil extraction.
It is a comprehensive report which considered extensive evidence on the issue of unconventional gas and oil
Extraction as it relates to the area covered by Cheshire West and Chester Council and the wider implications
of the use of the technology.

4.12

It is to be noted that a number of the Councillors who were present as Planning Committee Members or Visiting
Members on 25 January 2018 were either part of the Working Group or gave evidence on various key issues.

4.13

The report of the Working Group as well as webcasts and minutes of meetings are all freely available on the
Cheshire West and Chester website. This information is readily available for all members of the public as well
as Councillors.

4.14

The Working Group Report is extensive and is a well-structured overview of a complex field. The following
extracts from the final report of the Working Group are set out below with the full report contained in Appendix
1.

4.15

The role and function of the Working Group is set out in Section 1 of the report and states:
“The Cross Party Working Group remit is to advise the Executive on its key findings following an investigation
into the issues for the Borough associated with conventional and unconventional on-shore gas and oil
techniques.
The Working Group is not a decision-making Committee of the Council. It has been tasked with undertaking a
fact-finding exercise to help better inform the Council about unconventional gas and oil techniques that might
be relevant to the Borough. The Working Group has not been asked to come to a view on whether the Council
should support or not support unconventional oil and gas exploration and extraction in the Borough.
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From the outset the Working Group has sought to challenge assumptions when not supported by evidence
and to pursue key lines of enquiry to seek clarification on key issues.
The findings set out in this report will help to better inform the Council in its role both in terms of meeting its
regulatory function in determining planning applications and ensuring it continues to meet the needs of its
community, environment and economy.”
4.16

The Working Group heard extensive evidence from a range of individuals and organisations including i-Gas,
Friends of the Earth, Department of Energy and Climate Change, Health and Safety Executive and Campaign
for Protection of Rural England to list but a few.

4.17

The operation of the Working Group was in an advisory capacity which followed a commission of inquiry model
to examine key issues in detail, setting out specific questions, returning an opinion and producing a report to
the Council’s Executive. Presentation of evidence on the relevant core topics was planned through a series
of meetings involving experts, advisors, academics, practitioners, policy makers and local interest groups. The
terms of reference where therefore wide ranging.

4.18

At the meetings a wide range of issues were considered, including:
•

The part played by the precautionary principle;

•

How the impacts on health could be measured and it was suggested by experts that health needs to
be one of the considerations taken into account as a matter of judgement by Council Members when
making decisions on the granting of planning permission from conventional gas and other operations;

•

Working Group were informed that the lifetime of operations on sites (Wells and pads) are likely to
stretch to 8 years. The potential of any impacts on the environment, such as methane leaks could not
be viewed as just a short-term risk;

•

One of the main areas of concern is that of well integrity and the Working Group sought clarity
regarding responsibility and liability for site, wells and drilling/fracking areas post abandonment;

•

Evidence from one expert stated that there has been some exaggeration on the potential threats of
pollutants on human health, however there is also clear evidence that there is a range of toxins that
will be released, even with the strongest regulations being in place. This will carry some risk and cannot
be precise;

•

Evidence from an expert in Australia indicated that in Australia impacts were being felt kilometres
away from the drill site. In the view of the expert based on the experiences in Queensland, Australia
the UK would find it very difficult to manage given the urbanised nature of the UK.

•

The Committee was struck by the amount of evidence that is now emerging on the health impacts
on residents that live near to drilling sites.

4.19

Section 13 of the final report of the Working Group sets out a summary of key issues. Section 14 is a summary
statement and the following paragraphs are highlighted from the main report:
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"To reiterate, and for the avoidance of any misunderstanding, the Working Group has not been tasked with
arriving at a view (based on the evidence submitted) whether Cheshire West and Chester Council should or
should not hydraulic fracturing in the Borough. Rather the aim has been to strengthen the Council’s
understanding of unconventional gas and oil.
One of our key concerns in trying to evaluate the evidence submitted is the lack of UK based evidence, and
as such we are not fully at ease in drawing direct comparisons with countries that host different conditions,
both in terms of geology, population density and regulatory operation. We cannot therefore assume that the
issues put to us as having occurred in both the US and Australia will also occur in the UK. However, in stating
this we were struck by the amount of evidence presented to the Working Group, this will now be used to help
us question the industry and regulators when applications are submitted to the Council.
As a Local Planning Authority, we will be required to process and consider shale gas planning applications
with due process and fair hearing (Appendix 2). In the absence of an overall national consensus view informed
by independent and balanced evidence and a lack of science-based evidence that can fully inform public
policy, it very much falls on local decision makers to ensure they are themselves as fully informed as possible
of the key issues. The process undertaken by the Working Group of gathering and debating credible evidence
is helping the Council to do this. We strongly believe that as a result of this fact-finding investigation Members
of the Council will be better informed when determining individual planning applications for unconventional
gas and oil exploration. (Our emphasis)
4.20

In refusing the planning application on the first bullet of STRAT 1 the Planning Committee has drawn on the
evidence presented in the Committee Report, local knowledge, the views expressed by stakeholders and
local residents as well as the comprehensive findings of the Working Group. There would have been factors
at the local level but also macro-considerations such as the part played by the scheme in supporting the
sustainable development principles in Policy STRAT 1 in terms of mitigating and adapting to the effects of
climate change. Clearly, the Members of the Committee in reaching the decision felt that the proposals would
not support the principle of mitigating and adapting to the effects of climate change.

4.21

Notwithstanding the temporary nature of the proposed use, the cumulative effects, however small, will
nevertheless potentially add to an impact on climate change rather than supporting and mitigating. The
supporting text to Policy ENV 7 clearly states that fuel derived from hydrocarbons is neither renewable or low
carbon. It goes on to add that ‘accordingly the Council will encourage developers to explore highly efficient
end-uses for fuel and will achieve carbon reductions, for example combined heat and power energy
generation’.

4.22

As part of the evidence and questions raised during the sessions on the unconventional gas and oil extraction
Working Group a number of matters were considered and in particular environmental considerations. The final
report attached at Appendix 1 was based on evidence which examined the potential of many impacts on
the environment such as methane leaks which could not be viewed as just a short-term risk. In addition,
clarification was raised on well integrity and long-term liability of wells and drilling fracking areas post
abandonment. Health issues and safety were also considered.

4.23

Appendix 2 contains a selection of articles which discuss the impact of unconventional oil and gas processes
as a major greenhouse gas contributor because it generates large volumes of atmospheric methane. The
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natural gas released is primarily methane and methane is frequently released into the atmosphere at drilling
sites and other points, contributing to greenhouse gas footprint that contributes to climate change. Research
on this varies although it seems to be common ground that methane is released into the atmosphere as part
of the process associated with the technologies proposed as part of the appeal scheme.
4.24

In light of all of the above, the Planning Committee deciding the planning application the subject of this
appeal clearly reached the view that the negative factors in their opinion outweighed the positive factors in
the planning balance. Clearly this is a subjective judgment and individuals will place different weight and
emphasis on the many complex factors to be weighed in the overall balance. On the one hand there is the
positive policy support from local and national guidance which is set out in the Appellants Statement of Case
to be weighed against other local and macro factors such as environmental impact, safety and that the
proposed development does not positively support sustainable development principles given that it is neither
renewable or low carbon.

4.25

Appendix 2 to the Appellants Statement of Case sets out a Policy Appraisal including the policies of the Local
Plan (Part Two). Policies considered by the Appellant are Policy M 3 (Proposals for Mineral Working), Policy M
4 (Proposals for Exploration, Appraisal or Production of Hydrocarbons) and Policy DM 30 (Noise). There are
other policies which the Council consider relevant in the determination of the Appeal.

4.26

Whilst the Appellant summarises Policy M 3, paragraph 9.37 of the policy does state that the policy does not
cover proposals for exploration, appraisal or production of hydrocarbons which are covered by Local Plan
(Part Two) Policy M 4. The Council does not consider this policy any further.

4.27

In relation to Policy M 4 which deals specifically with the exploration, appraisal or production of hydrocarbons
it states that proposals for all stages of oil and gas development (exploration, appraisal and production) will
be supported where consideration is given to 9 criteria. There are then separate criteria for the different stages
of development. However, it is considered that criterion 3 which relates to noise and criterion 8 are relevant.
The latter relates to the cumulative impact on local communities and the environment with the existing or
proposed development of a similar kind in the same or adjoining areas is considered acceptable.

4.28

The policy seeks to deal with all three stages which indicates that they are inextricably linked. The implications
of the exploration phase clearly has knock on effects for the appraisal and production phases which ought to
be properly considered collectively. This raises the question as to the extent to which the production phase of
hydrocarbon extraction should be taken into account at the exploration phase. Policy DM 4 states that
“proposals for all stages of oil and gas development” in the pre amble indicating that there is a case that all
factors should be considered ‘up front’.

4.29

Paragraph 4.4 of the SPD states that:
“Applications for planning permission will be assessed against the effects of the exploration activity, including
cumulative impacts with other structures and developments, rather than on the merits of any possible future
proposals for commercial exploitation. Consideration will not include any hypothetical future proposal for
development of the oil or gas resources. Applicants should indicate what knowledge has been gained from
the seismic investigations in selecting the well site.”
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4.30

The meaning of ‘hypothetical future activities’ is unclear but arguably where hydraulic fracturing would
inevitably form part of the exploratory and production phases and it seems that they should be taken into
account at the outset. For example, if as a result of exploratory drilling the evidence is that there is a very
significant hydrocarbon resource, whether that factor should be given great weight in considering the
application for production. Policy M 4 does seek evidence on 9 criteria for each of the stages.

4.31

Finally, Paragraph 9.48 of the Local Plan (Part Two) relating to Policy M 4 states:
“Where land is allocated or safeguarded for a particular use, but the land is also covered by a PEDL licence,
use for oil or gas extraction may still be acceptable as long as the allocation of safeguarding is not affected,
and the proposal complies with the criteria above and relevant to development plan policy.

4.32

The Appeal site is allocated for employment. Policy DM 5 relates to the protection and refurbishment of
employment land and premises. This policy seeks to resist the loss of employment land or premises (Use Classes
B1, B2, B8 or other similar employment uses) subject to satisfying the requirements of Local Plan (Part One)
Policy ECON 1 and 5 criteria.

4.33

No evidence has been produced by the Appellant to confirm that the proposal would not limit the range,
quality and quantity of employment land allocated to meet the strategic development requirements to 2030
set in the Local Plan (Part Two) policies, or that reasonable attempts have been made and evidenced to
continue to let or sell the premises for employment use for at least 12 months at a reasonable rate and there
is no reasonable prospect of the site being re-used for employment use. In addition the third criteria states that
the proposed use should be compatible with the location, neighbouring land uses, the character of the
surrounding area and would contribute towards achieving a more sustainable pattern of development in line
with Local Plan (Part One) Policy STRAT 1. The appeal proposal would not accord with this limb of the policy
either.
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5.

Conclusions

5.1

This evidence has been prepared by GVA HOW Planning on behalf of Cheshire West and Chester Council.
The Council refused planning permission contrary to Officers recommendation which is entirely within the remit
of the Council. A single reason for refusal was cited which relates to the first bullet of Policy STRAT 1 which states
that in this instance the proposal does not mitigate and adopt to the effects of climate change, ensuring the
development makes the best use of opportunities for renewable energy use and generation.

5.2

Planning Committee Members in determining the planning application considered that in accordance with
STRAT 1 as the proposals were not in accordance with relevant policies in the Plan nor did they support the
following sustainable development principles including mitigating and adapting to the effects of climate
change.

5.3

Since the Planning Committee on 25 January 2018 the Local Plan (Part Two) has advanced significantly and
has recently been examined. There has been no indication given by the Examiner that the Plan is unsound,
and a number of modifications have been suggested. Accordingly, the Plan is likely to be adopted in the
coming months and will form part of the Development Plan. In any event, given the very advance stage the
plan has reached it is entirely appropriate to consider policies which have a bearing on the Appeal. The
Appellant has considered Local Plan (Part Two) policies in their Statement of Case.

5.4

In light of the reason for refusal in the Decision Notice focusing on STRAT 1 where it was considered that the
appeal proposals will not support sustainable development principles in relation to mitigating and adapting
to the effects of climate change, the scheme also fails to satisfy a number of criteria of Policy M 4 proposals
for exploration, appraisal or production of hydrocarbons particularly in relation to noise as well as the
cumulative impact on local communities and the environment.

5.5

As paragraph 9.48 of the Local Plan (Part Two) notes, use for oil or gas extraction may still be acceptable on
sites allocated or safeguarded for a particular use subject to compliance with the policy criteria of M 4 and
relevant Development Plan policies. A relevant Development Plan Policy is DM 5 relating to the protection
and refurbishment of employment land and premises. The Appeal site is an employment site in the adopted
and emerging Local Plan. For alternative uses to come forward on employment sites certain criteria have to
be satisfied. The Council has not seen evidence nor is it convinced that criterion 1, 2 and 3 of Policy DM 5 have
been satisfied based on the evidence available.

5.6

Accordingly, the Council were right to refuse the planning application not only on the basis of the original
reason for refusal STRAT 1 due to concerns around the sustainability of the proposal but also refusal on Policy
DM 5 is also justified.

5.7

Accordingly, the Council respectfully request that the Appeal is dismissed.
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6.

Draft Planning Conditions

6.1

TO BE INSERTED BY THE COUNCIL
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